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 A jury convicted defendant Jim Cage of first degree murder 

and found he personally discharged a firearm causing death.  

(Pen. Code, §§ 187, 12022.53, subd. (d).)  The jury acquitted 

defendant of attempted murder, and acquitted codefendant Darryl 

Jackson of all charges.  The trial court sentenced defendant to 

prison for 50 years to life.  The court awarded defendant actual 

presentence credits, but the murder conviction disqualified him 

from conduct credits.  (Pen. Code, § 2933.2.)  Defendant timely 

appealed.   
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 On appeal, defendant contends the trial court should have 

instructed the jury that two of his companions were accomplices 

and their testimony should be viewed with caution.  We affirm 

the judgment. 

FACTS AND PROCEEDINGS 

 At about 10:20 p.m. on March 9, 2007, a peace officer 

arrived at a liquor store near Valley High Drive and Bruceville 

Road.  Tony Bridges, the driver of a car in the parking lot, 

reported that his passenger had been shot.  The passenger, 

Michael Barron, was dead.   

 Donna Walberg testified she was “terrified” to testify 

against “J-Mac,” meaning defendant.  For about a month before 

the shooting she had “partied” with defendant with alcohol and 

cocaine, and they “rode around a lot.”  They rode around the day 

of the shooting in her Mitsubishi, and eventually picked up 

“Oomp,” meaning Darryl Jackson, and “Tipsy,” meaning Alisha 

Hinson.  Walberg had taken “quite a few” “Norcos and Valiums” 

that day and was “high on the pills” but not drunk.  At one 

point, she heard defendant racking the slide of a gun, and she 

saw the black handle of a gun, which defendant said was a Glock 

that he needed for protection.   

 The men left Walberg and Tipsy at a McDonald’s near 

Stockton Boulevard, a prostitution area, and although Walberg 

had been a prostitute nearly 30 years ago, and defendant told 

them to work that night, Walberg testified they were not working 

as prostitutes that night.  Walberg “kept calling” the men and 
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eventually—a couple of hours after the men left them—they met up 

with the men at a gas station, at about 10:00 p.m., after the 

McDonald’s had closed.   

 Walberg’s testimony at this point became less clear.  

Although she testified she thought she was driving, she 

testified “we started driving around and he [defendant] pulled 

into a parking lot, was driving very slowly, and he said, There 

he is.”  This was near a liquor store.  Defendant said, “There’s 

the nigga.”  “I think Oomp [Jackson] kind of giggled a little 

bit.”  Jackson asked, “Do you want me to holla at him?” and 

defendant said, “No, I want to holla at him.”  At defendant’s 

direction, Walberg drove toward a nearby dental office and the 

men got out to discuss something.  Defendant told her to open 

the trunk, and he got something out of it.   

 According to Walberg, defendant then drove the car.  “And 

he pulls across the street and he parks the car.  And he says to 

keep the motor running, he’ll be right back.  He wanted to holla 

at the guy across the street.”  Jackson told defendant, “I’ve 

got your back[.]”   

 After the men left and ran across the street towards a 

liquor store, Walberg heard gunshots.  She had not known what 

they were going to do.  When they came back, defendant pushed 

her aside and “started driving like a maniac.”  He had a gun in 

his hand, which he threw to the floorboards.  Later, he used 

Dr. Pepper to try to wash off gunshot residue.   

 After defendant got into a large car with other men in it, 

Walberg picked up Jackson, at defendant’s instruction, because 
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she was still afraid of defendant.  Also at defendant’s 

instruction, Walberg rented a motel room where she, Tipsy and 

Jackson stayed that night.  Defendant told her to “keep my mouth 

shut, or else.”  Jackson told Walberg that if she talked, she 

“would be dead,” but she understood that defendant, not Jackson, 

would kill her.  Jackson told Walberg he had warned some people 

to get out of the parking lot area, before the shooting.   

 On the night before or the night of the murder, defendant 

told Walberg “that the person that he was looking for had shot 

at him and his baby’s mom” at a McDonald’s.  After the shooting, 

defendant said he shot the man in the face.   

 Walberg had an embezzlement conviction in 2005.   

 Alisha Hinson testified she was 16 year old at the time of 

the shooting.  She had known defendant for two or three weeks 

and they were in a sexual relationship.  She was called Tipsy 

because she was “an avid drinker[.]”  Defendant told her “about 

a previous story that had happened with him and his baby mother.  

They went into a McDonald’s or something, and some guy had shot 

at him.”  A Pontiac Bonneville was part of that story.  The 

night of the shooting, Hinson noticed such a car, because “It’s 

a nice car.”  Defendant got out of the car, retrieved a gun, and 

walked with Jackson toward the liquor store.  Hinson heard 

several shots, Walberg started the car, then defendant ran back, 

got into the car, “and told us to go.”  Later, she poured 

Dr. Pepper on defendant’s hands, at his direction.   

 A detective testified that on March 14, 2007, Hinson told 

him she knew defendant had a gun that night.  She also said 
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defendant became angry upon seeing a silver and black 

Bonneville.  Later, Hinson testified defendant always carried a 

gun for protection.   

 A surveillance video shows Walberg’s car driving behind the 

victim’s car in the parking lot.   

 Lorenzo Basped testified that night he was at the liquor 

store.  After he heard the gunshots, he ran towards the 

apartments with Darryl Washington, and Darryl Jackson showed up 

shortly thereafter.  Jackson said the man who had been killed 

had shot at “his brother.”  Just before the shooting, Jackson 

had told Basped to leave the area of the liquor store.   

 The parties stipulated Michael Barron died due to seven 

gunshot wounds, and that Sir James Davis was shot in that 

incident, survived, then died from unrelated causes.   

 Defendant’s counsel argued Walberg and Hinson were 

intoxicated prostitutes lacking credibility.   

 The jury acquitted Darryl Jackson of all charges and 

acquitted defendant of attempted murder of Davis, but convicted 

defendant of murder of Barron, and found he personally 

discharged a gun, causing death.   

DISCUSSION 

 Defendant contends there was evidence from which the jury 

could have concluded both Walberg and Hinson aided and abetted 

the murder, therefore the trial court should have instructed the 

jurors to view the accomplice testimony with caution.  We 

disagree with defendant’s contention, which is based on 

speculative inferences from the trial evidence.   
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 The California Supreme Court recently summarized the 

general rules regarding accomplice testimony as follows: 

 “An accomplice is ‘one who is liable to prosecution for the 

identical offense charged against the defendant on trial in the 

cause in which the testimony of the accomplice is given.’  

([Pen. Code,] § 1111.)   

 “‘The general rule is that the testimony of all witnesses 

is to be judged by the same legal standard.  In the case of 

testimony by one who might be an accomplice, however, the law 

provides two safeguards.  The jury is instructed to view with 

caution testimony of an accomplice that tends to incriminate the 

defendant.  It is also told that it cannot convict a defendant 

on the testimony of an accomplice alone.’  [Citations.] 

 “Error in failing to instruct the jury on consideration of 

accomplice testimony at the guilt phase of a trial constitutes 

state-law error, and a reviewing court must evaluate whether it 

is reasonably probable that such error affected the verdict.  

[Citation.] 

 “Any error in failing to instruct the jury that it could 

not convict defendant on the testimony of an accomplice alone is 

harmless if there is evidence corroborating the accomplice’s 

testimony.  ‘“Corroborating evidence may be slight, may be 

entirely circumstantial, and need not be sufficient to establish 

every element of the charged offense.”’”  (People v. Williams 

(2010) 49 Cal.4th 405, 455-456.) 

 “‘“[W]henever the testimony given upon the trial is 

sufficient to warrant the conclusion upon the part of the jury 
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that a witness implicating a defendant was an accomplice,”’ the 

trial court must instruct the jury, sua sponte, to determine 

whether the witness was an accomplice.”  (People v. Zapien 

(1993) 4 Cal.4th 929, 982.)   

 “An aider and abettor is one who acts with both knowledge 

of the perpetrator’s criminal purpose and the intent of 

encouraging or facilitating commission of the offense.  Like a 

conspirator, an aider and abettor is guilty not only of the 

offense he intended to encourage or facilitate, but also of any 

reasonably foreseeable offense committed by the perpetrator he 

aids and abets.”  (People v. Avila (2006) 38 Cal.4th 491, 564.) 

 “‘A reasonable inference . . . “may not be based on 

suspicion alone, or on imagination, speculation, supposition, 

surmise, conjecture, or guess work.”’”  (People v. Raley (1992) 

2 Cal.4th 870, 891.) 

 There was evidence Walberg knew defendant had been shot at 

before, that she knew he had a gun and that she drove him at 

least some point that night.  But nothing in the record shows 

that she shared his criminal purpose of shooting the victim, or 

intended to aid that purpose.  Although she was at times evasive 

or vague, and the jury could disbelieve parts of her testimony, 

that does not provide evidence that she shared defendant’s 

criminal purpose.  (People v. Drolet (1973) 30 Cal.App.3d 207, 

217; People v. Samarjian (1966) 240 Cal.App.2d 13, 18.)  Drawing 

every inference against Walberg, the jury could not rationally 

convict her of murder, therefore, she was not an accomplice.   
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 The case of Hinson is even clearer.  She did not drive, she 

was merely a drunken 16-year-old girl along for the ride.  

Although she knew defendant had a gun, and knew he had been shot 

at in the past, nothing in the record shows she knew he was 

going to shoot anyone.  Her mere presence at the scene of the 

crime, or failure to prevent it, does not show that she aided 

and abetted the crime.  (See People v. Richardson (2008) 

43 Cal.4th 959, 1024 (Richardson).)   

 Defendant asserts, “Hinson shared in the endeavor by 

keeping an eye out for the car believed to contain the shooter.”  

He provides no record citation for this claim, and the record 

shows only that Hinson saw the Bonneville, not that she had 

helped look for it.  The fact Hinson poured Dr. Pepper on 

defendant’s hands might have exposed her to a charge of 

accessory after the fact, but that does not make her an 

accomplice to murder.  (Pen. Code, § 32; see People v. Manson 

(1977) 71 Cal.App.3d 1, 38 [wiping fingerprints after murder 

might make a person an accessory, but not an accomplice].)   

 Even if we concluded there was enough evidence to show 

Walberg was an accomplice, because Hinson clearly was not, her 

testimony would not be covered by the rule that one accomplice 

cannot corroborate another.  (People v. Belton (1979) 23 Cal.3d 

516, 534.)  Her testimony amply corroborated Walberg’s.  

 Because neither Walberg nor Hinson were accomplices, the 

trial court properly refrained from instructing the jury to view 

accomplice testimony with caution.  And even if there was enough 

evidence to show Walberg was an accomplice, any error was 
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harmless, because Hinson was not an accomplice.  (See 

Richardson, supra, 43 Cal.4th at p. 1024.) 

DISPOSITION 

 The judgment is affirmed. 
 
 
 
             HULL         , Acting P. J. 
 
 
 
We concur: 
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          BUTZ           , J. 

 


